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Fiscal Inspector 
laploywent of Consultants 

la eor-uectlon with the employment of consultants, various questions 
as vo arisen with respect to their appointment# , salary eo^ni tat tons, 
overtins payments* holiday pay, leave privileges and travel expenses and 
per (Hen. The following information Is offered so as to assist in 
establishing proper procedures end definite policies with respect to the 
employment of consultants. 

A APPOmaflf tSSTBOMEWTS 

1. Attached are transcripts cf appointment instruments and 
attendance data for ais F3C consul tar. ts that were considered In this 
een&eetlon. It will he noted that all appointment# show* 

fature of Action* Bxeepted Appointment 

Authority i Schedule A -45 

Position Title* Consultant WAS 

ferries, Grade, Salary* WAS Iff #06 per diem 

Subject to Be tir erect* lo 

f . A ppointment authority * Schedule A -46* icdieete# that the 
appointment is exempt fro* the open competitive requirements ©f the 
Civil Service Commission. It is questionable whether this is the 
actual and proper appointing authority since specific authority for 
the appointment of cons Itante i* contained in *.L. 600 and 258* The 
pertinant eeotlons of these law# are quoted below for your con- 
veniens# • 

P, L. £00, T9th Congress. *Seo. IS* The head of say depart®#’, t 
when authorised in an appropriation or other Aot may procure 
the temporary (not in excess of on# yeer) or intermittent ser sloes 
of experts or consultants or organisations thereof, *** by 
contract, and in such cases such serviee shall be without regard 
to the Civil Serviee and classification laws (but as to agencies 
sub jest to the Classification Act at rates not in excess of «s# 
per diem equivalent of the highest rate payable under the Class- 
ification Act, unless other rates are specifically provided in 
the appropriation or other law)****. 

P. U *§*, »Oth Congress. *See. 808. (a) The Secretary of Defense, 
the Chairman of the national Security lesources Board, and the 
Director of Central Intelligence are authorised to appoint such 
advisory committee# and to employ, consistent with ether pro- 
visions of this Aot, such part-time advisory personnel as they 
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n» 999 sary in carrying out th*lr mptittn function# 

^3 4 4 » «i fane tl on* of ag*a*l** under thoir control. Persons 
holding othor offleoo or position* undsr th# Pal tod States fer 
Obiot th*y roooivo o*«? * ns* t loa whil* serving ** wunbsrs of 
^eh omnwil ttftt shall roooivo no tddttioittl compensation for 
iuch oorvloo* Other wssdHirs of such oo**odttooo end oth*r part 
tiao advisory personnel oo *epl®f*5 **y oorvo at thou t compensation 
or mv roooivo ee*ip*n**tien ot * rat* not to ozoood t§5* for 

fay of *#rvi**, u determined by th* appeinting authority. 

B BALAB7 GQUWTATI09 

l, salary for consul ton to 1* being *o»«t*4 on actual hours of 
vork ?«rfor»*d, ot th* rot* of #55.00 per *igh* hour day. fhio is 
MMD practice fbr officer# and employ*** *nga^d on * WAE boot*. 

a* la shewing *Sebed»l* A -4*" m th* appointing authority. It 
fr-Am to India* t* that th* Individual 1* * r*gil*r M^loy** *lth th* 
tiil* of »«•**« Itant". It olao raioa* th* <jaestio* aa to wh*tb*r 
ealary aheuld b* computed at tha rat* *f 1*5.00 p*r sight hour day 
#r IS5.00 for sash day of s*rvic#, regardless of hour* duty performed. 

/" m n wa x 4 appoar from th* terminology "156 for *aoh day of 
a«rrte*«, ooatalwwl in ?. L. 855 abov*, that th* number of hour* »ort*d 
*a a parti eular day would net b* a d*t*rsdnln £ factor la computing 
nluy, fhla 1* further substantiated by Comptroller General » 
gsoi/ion 8-T7551 , dated June 84, 1B4S, referring to consultants, in 
nhleh h* c%*t*e, **** aueh employ*#*, If employed on a per diem 
Basis, *r* *ntitl*d, for *aoh day of «*rvie*. to th* P«r di*« rate 
prescribed la their oontraet* of employment regardio*# of the total 
Bashar *f hour* workod or their daily rat* of *e»p*n*ati®a. 

6 OVBJI* PAfSEffS 

» ov* rtia* la being paid for all hour* merksd In •**•** of 40 

hoars o*r wwek, at a rat* not to exceed th* $10,580 limitation per pay 
**rlod# This do** not conform with P. U *55 whi*h provide* for eom- 
Waeatloa *at a rat* not to eaoeed m for **ch day of wrvio**, hut 
li eeaaletwat with the practise of caying oonsultent* for actual 
hours worked, 

2, Ultb regard to over tiff* pay want* for part-tin* consultant*, 
th* following i* an extract fron Comptroller General** Decision 
B-m&l dated dun* 24, 1949 t 

{federal Bwo loye** Pay Aet of 1945). "5**. *91* Officer* 

iAd employ*® s to Whom this tlbl* spoil*# shall. Is addition 
to their basic com^sssati on, b* *o*9*& *ated for all ours 
•f *mpl*y»Bt, officially ordered or approved. In excess 
of forty hours la say adaln 1* tratlv* worbaeak , at evert! * 
rat** a* follow* (Underscoring supplied) 
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With ret poet to the requirement# cer« tailed is quoted 

Motion *01 that overtim# b« paid for hours of employment 
In «XMII of 40 {in any administrative wsrkweek! it will bo 
me tod that Motion 604(a) of the said Federal Employee# 

Pogr Act of 1946 specifically provides that* "It shall bo 
the duty of the head* of the several Department* and Independent 
establishments and agencies in the executive branch, including 
Sevenment-eened or controlled corporations, and the district 
of Columbia municipal government, to establish as of tho 
effective date of thio Act, for all full-time of flocrc and 
—pi wytf« in thoir respective organisations, in tho dapertman tal 
-SSrHs-Rold service#, a baaic administrative workweek of 
forty boors, and to require that tho hours of work in euoh 
workweek bo performed within a period of not acre than six 
of a aty seven oonsooutl ve days** (Underscoring supplied) 

Prow tho underscored portion of section 604(a), supra , it will 
bo soon that a baoic adminietratlve workweek of 40 hours is 
required to bo established only for "full-time" offiooro and 
employee#. Bence, there seems little doubt that tho overtime 
compensation provisions of said section 201 of the 1945 statute 
«rt for application only to *full-tis® B officers and employees. 

It may be stated that, generally, where Isgisletlon author! see 
the appointment of "experts" or ’•consult ants* appointments 
thereunder, while predominantly for temporary or intermittent 
services, are sot necessarily so limited and, in pro per oases, 
nay be made spec a permanent, full-time basis* 

9* It will bt noted from the above that overtime payment* to 
consultants is dependant upon whether they are regular "full-iise* 
or •intermittent" employees. 

0 HOLIDAY PAY 

1, Holiday pay is being paid consul taut* who are continuouely 
employed for a period in excess of 30 days, appear to bo working the 
rwgslar admini etra ti ve workweek and are in a pay status the day before 
tad after the holiday. The theory is that they are relieved or pre- 
west**! frost working solely because of the occurrence of the holiday. 

j, in connection with holiday pay, th# following extract is 
bakwi from Comptroller Genoa! Decision B-65259 , dated Itei IT, 1947* 

"the holiday pay statute of dune 29, 19*5, 52 Stat. 124®, 
provides* 

i That hereafter whenever regular employes e of the Federal 
Government whose compensation is fixed at a rate per day, 
per hour, or an a piece work basis ere relieved or prevented 
frost working solely because of the occurrence of a holiday*** 
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snail ftwifi the same j «y for sueh day* as for 
other days so which an ordinary day ' • work is performed. 

*A» stated is frier decisions of this office, the term 
"Regular employee", as used la the holiday pay statute, 
tested shoes, has sot been legislatively defined, sc 4, 

Is the absence of an authoritative definition of. that 
tens, the leave regulations have been used as a general 
*»ide to the extent that where an employee qualifies 
thereunder as a permanent employee for leave purposes, 
the element of relative permanence of Ms employment is 
supplied and he thereafter properly any be regarded as 
a “regular employee* within the provisions of the 1S58 
holiday statute.* 

i* As Indicated above, the determining factor as to whether 
employees ere entitled to holiday pay is based on whether they 
qualify for leave purposes. 

i leave mtnww s 

!• Consul tents continuously employed for a period in excess 
of 50 days ere being credited with leave at the rate allowed for 
permanent employees. This is based on the definition contained 
la Chapter L 14* heave, Federal Personnel Manual, which states t 
"Permanent Employees. - Esiployees appointed without limitation 
as to length of service, or for a definite period in excess of 
one yesur, *** and those who although paid only when actually 
employed, are continuously employed for a period ©f not lees than 
one month, as distinguished from part-time or intern! ttect 
employees. ***" 

8* the following excerpt, pertaining to leave rights, is 
taken Croat Comptroller General's Decision B-74887, dated April 80, 
1948* 


•*e far aa ooneerns the leave ri^ita of experts ©r 
consultant* employed for 1 intermit tent' services 
PWPesant to section 15 of Public Law 600, seotion 
80. 101(b) of the current leave regulations provides* 


'Permanent employees' aro those appointed without 
limitation as to length of service, or for definite 
periods in execs s of one year, or for the 'duration 
ef the Job*, or for the duration of the present war 
and six months thereafter, and these who, although 
paid only when actually employed, are continuously 
employed for a period of not less than one month 
a* distinguished from part-time or intersd ttent 
employees. 

*®sdwr the above quoted definition of ' permanent 
employee* it will be Been that the acre designation 
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dctcrmlnatl v ef his right to the !**▼» sons ft k» 
provided by the leave regulations. Bather, it If 
uatnat that the actual conditions and olrouffist&no es 
iS&mr which' W ter ti os Is’rcadcrca determine wneiher 
^ » a titled to leave » HsncC» ah cyp&r E 
*r wlsultant employed for "'IS&nraltteiit* services 

section 15, eupra, may he entitled to Is* - ** m 
* *|^Hrs»astit employe#* or be anti tied to no leave at 
all as an * intermittent employee 1 within the Cleaning 
of that term as used in the leave regulations, 
dependi ng upon the character of the service rendered* 

See In that connection Chapter i« 1— S» Leave t General 
previsions. Federal Personnel Hanoal, wherein 
* istsrsl ttent employees* are ’defined as *empl aye# s ^ho 
render services under repeated appointments or 
eskolovaests for short periods non* of sMeh extends 
tar a fall month. ♦* (Underscoring supplied) 

S, 1® view ef the above, it appears that •intermittent* 
c ons ultant* would net be entitled to leave while those employed 
continuously for a period in excess of 10 days would be entitle* 
be leave privileges* 

4, In connect! cr with the * intermittent* status of a WAS 
consultant, 8* G.S. *45 provides that, "As a general criterion, it 
be stated that if a consultant be employed continuously to 
each an extent as to establish a status entitling him to annual 
end si sir leave ef absence ♦** It would appear unreasonable to 
classify him a* an * intermittent 1 employee ♦**•* 

TRAVEL tXPMWUS ARP PSR DI3K 

1, travel expenses to and from their place of residence or 
business and per diem at a rate of |8*00 per toy is being allowed 
in accordance with L» 600, 79th Congress, as follows* 

*»ee« 6. Persons in the Government service employed 
inte rmittently as consultants or experts wad receiving 
aa~ a per Alcm When actually employed 
nav s# allowed travel expenses while sway from their 
feenes or regular places of business. Including per 
diem in lieu of subsistence while at place of euch 
employment, in accordance with the Standardised Govern- 
want Travel Regulations, ♦♦**. < Under scoring supplied) 

ewiuj tante continuously employed for a period in execs# 
of SO days heve not been claiming travel expenses to and from their 
homes for week-end trips. 
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1* To eonnection with the payment of trawl ex .sense* and 
far diem, Comptroller General's Decision 8-T499? , dated April 20, 
1946* pro trite* in part a# fallow* t 

«»lth respeot to trawl ej^enees ay able under section 8 
af f^Us Law SOO to consultants or experts employed on 
a par dies when actually employed basis* It will bo seen 
the referred-to provision expressly is directed to the 
payment af trawl expense* of axperts or consultants 
'employed isfcorsit fcently • * Accordingly, In lisa with 
the foregoing statements respecting the broad, general 
awuner la which the Congress used the tens ’intermittent* 

Is faction 15, you are advised that el I consultants or 
experts employed for * i Bfcermi tteat * as distinguished 

fraa 'temporary* •* ser rices In accordance with the 
prevision* of Section 16 of habile law 800 are within 
the purview of the travel expense* provision* of the 
aai 4 aeotion f of that Act. In reaching that conclusion, 
ther e ha* not boon overlooked the statement in the 
decision of October l, 1943, 23 C.G. 148, referred to 
in your letter, to the effeet that, as a general 
criterion. If a consul taut be employed eont inuously to 
aes| j ar. extent as to entitle him to annual end sick 
leave, he reasonably would not be considered an 
♦intermittent* employee within the meaning of that term 
as used in the travel expanse appropriation there 
involved. **♦*. 

4, As indicated above, payment of travel expense* and per 
dism to consultants is eontingsnt upon their "intermittent* 
states, which in turn is bassd on their leave privilege*. 

3 SCltfARISATIOI 

1, In view of tfc* foregoing it appears that the natters of 
salary payments, overt! ; .e paysonts, holiday pay, leave privileges 
sjhI travel expenses end par diem are generally contingent on the 
individual's "intermittent* status. Depending upon the actual 
condit ion s an d ei reuse tan ee* under which service is rendered, 
iat c onsu l tarts would be entitled to the benefits under one of 
the following categories j 

a, WAI eons Itants rendering eerviee under * intermittent* 
conditions would be entitled to the per diem stipulated In 
the appointing authority, for each day of service, regardless 
ef the hours duty performed# They would also be entitled to 
travel expanses and per diem. Overtime pay, holiday pay and 
leave privilege# would not be allowed. 

h« WAB consultants employed continuously to such en 
extent as to entitle them to leave privileges would lose 
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their *int«radtt* 3 .t n status and be treated as "re&u i ar 

omoloveee or offioer# of the amnornt, A» a "regular" 

^loyoo ho oould bo entitled to pay for actual hours of 
••relee rendered at the per die* (8 day) *■ 

In the up pointing authority, *m overtime ?ay» holid^ 
pay, and leave privilege*. I* would not bo entitled to 
travel expanses and per die*. 

i uootKfrotTioKs 

1» If it ie intended that theee ooneultnnte fall into the 
category of "intermittent" employe®# it is suggested that* 

«u appointing instruments cite *?. U 2S*" at the 
appelating. authority. 

p. Appointing instruments show "WAI fIS.OO per day of 
service* for the salary. 

e* If it appears that a consultant 1* being appointed 
to a project shieh *ill require continuous services for a 

.f « «**•• «*«*•<« .ppol«-»»w »f 1«* 

tiMs o W month should be made eo as to eaintaln an 
"intermit teat" status. (See definition of "intermittent 
employees'*, paragraph *-*•) 

d« "Sally" attends- Q* reports should be required Instead 
of Time and Attendance Reports. 

1.' the duties being oerfonsed end the conditions under stoloh 
ewviee llThelng rendered should be appraised monthly to determine 

.h*»H b. to '1...UI* pooittoo., 

thereby entitling the* to benefits outlined in paragraph «-l* fe * 

a Trawl and Payroll Sections should continue to check Tilth 
other regarding attendance and elaiss for pay and travel 
subsistence* 

4 ffes payroll Section should bring to the attention of t © 

Per sensei Srasch all eases shore WAS to tmillr tneir 

render continuous service to such «i extent bo a# to impair tm?lr 

"intermittent* status, 

Tt should be borne in *lnd that consistent and similar dotor- 
Kiaations concerning CIA aod f^ oonsultante 

toat the per diem rate (not In excess of the legal li*it) mr J 
“ V tt. ."thorl^r. 


STATINTL 


STATINTL 


Fiscal Inspector 
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